Defending Political Corruption
and Abuse of Power
Prosecutions in Louisiana

Typical Types of Federal Prosecutions of
Public Officials
• 18 U.S.C. § 201- Public Bribery
• 18 U.S.C. § 666- Theft or Bribery Concerning Programs Receiving
Federal Funds
• 18 U.S.C. §§ 1341 and 1343- Mail and Wire fraud (honest services
fraud)
• 18 U.S.C. §§ 241 and 242- Deprivation of Rights and Conspiracy
Against Rights

18 U.S.C. 201- Public Bribery
• Offering or promising something of value to a “public official,” or
• A “public official” demanding, seeking, receiving, or accepting something of
value
• Corruptly with the intent to influence or be influenced in the performance of
an “official act” (ie. bribery)
• Or as a reward for an official act already done, or which is promised to be
done in the future (ie. a ”gratuity”)

18 U.S.C. 201
• Who is a “public official”?
• Per § 201(a)(1), “The term public official means Member of Congress,
Delegate, or Resident Commissioner, either before or after such official has
qualified, or an officer or employee of or person acting for or on behalf of
the United States, or any department, agency, or branch of Government
thereof, including the District of Columbia, in any official function, under or
by authority of any such department, agency, or branch of Government, or a
juror.”

• Includes any federal employee or anyone who holds ”a position of
public trust with official federal responsibilities” and who possesses
“some degree of official responsibility for carrying out a federal
program or policy.” Dixson v. United States, 465 U.S. 482

18 U.S.C. 201- “Public Official”
• Examples of Broad Definition of “Public Official”:
• Executives of a private, community based non-profit that had been hired by City to assist
with administration of HUD grants (Dixson v. United States)
• Employee of private prison company contracted with U.S. Marshals to house federal
prisoners (United States v. Franco, 632 F.3d 880 (5th Cir. 2011)).
• Supervisory cook at a federal correctional facility (United States v. Baymon, 312 F.3d 725
(5th Cir. 2002)).
• Employee of private consulting company working under contract with Army Corps of
Engineers (United States v. Wilson, 408 F. App’x 798 (5th Cir. 2010)).

18 U.S.C. 201- “Official Act”

• § 201(a)(3): “[T]he term ‘official act’ means any decision or action on any
question, matter, cause, suit, proceeding or controversy, which may at any
time be pending, or which may by law be brought, before any public official,
in such official’s official capacity, or in such official’s place of trust or profit.”

McDonnell v. United States, 136 S. Ct. 2355 (2016)
• Reversed conviction of former governor of Virginia, who had accepted over $175,000 worth
of gifts from an executive of a nutritional supplement company.
• Government charged this State official with honest services fraud, Hobbs Act violations, and
false statements, but parties agreed § 201(a)(3) definition of “official acts” was controlling for
these violations
• Government’s alleged ”official acts” were setting up meetings, hosting events, and calling
other officials in an effort to have company’s nutritional supplement tested by researchers at
Virginia universities
• Court rejected Government’s broad definition of “official acts,” which would have
encompassed nearly any activity by a public official concerning any subject
• Instead, Court held that § 201(a)(3) requires Government to, first, identify a “question,
matter, cause, suit, proceeding, or controversy” that “may at any time be pending” or ”may
by law be brought” before a public official. Second, the Government must prove that the
public official made a decision or took an action “on” that “question, matter, cause, suit,
proceeding, or controversy,” or agreed to do so.
• An official can still be prosecuted for corruptly exerting influence on another official to take
action on the “question, matter, cause, suit, proceeding, or controversy.” But, the “question,
matter, cause, suit, proceeding, or controversy” must be defined concretely and specifically,
and not by broad generalities, e.g., “economic development”

United States v. Jefferson, 289 F.Supp. 3d 717(E.D.
Va. 2017)
• Prosecution of Congressman William Jefferson, 2d District, Louisiana
• Convicted of § 201 violations, FCPA violations, wire fraud, money
laundering, and racketeering

• Schemes involving American technology companies attempting to obtain contracts in
Africa
• Jefferson wrote letters and exerted other efforts to help companies obtain contracts,
in exchange for payments to various Jefferson family members. Also conspired to
bribe various foreign officials
• $90,000 in marked bribe money found in Jefferson’s freezer

• Sentenced to 13 years (longest sentence ever for a member of congress)
• Filed a pro se § 2255 petition after McDonnell
• Applying McDonnell, District Court vacated many but not all § 201 counts
of conviction. Jefferson released based on time served on remaining
counts.

18 U.S.C. § 201
• “Logrolling”, or the exchange of political favors, is not bribery. United
States v. Blagojevich, 794 F.3d 729 (7th Cir. 2015).
• When the thing of value provided in exchange for the official act is a
campaign contribution, the government must prove that the payment was
made “in return for an explicit promise or undertaking by the official to
perform or not to perform an official act.” McCormick v. United States, 500
U.S. 257, 273 (1991).
• The Supreme Court has rejected the concept of a “status gratuity,” ie. a
gratuity given simply because the recipient is a public official. Instead, to
prove a gratuity violation under § 201(c), “the Government must prove a
link between a thing of value conferred upon a federal official and a
specific ‘official act’ for or because of which it was given.” 526 U.S. at 414.

18 U.S.C. § 666
• Theft or Bribery Concerning Programs Receiving Federal Funds
• Criminalizes theft, fraud, and bribery by agents or employees of organizations, or State, local,
or Indian Tribal governments, which receive $10,000 or more in federal assistance in any
given year
• Criminal activity must involve $5,000 or more (E.g., if theft or embezzlement is charged,
amount stolen must be $5,000 or more. If bribery is charged, contract or amount of business
involved must be more than $5,000). Bona fide salaries are excepted
• No requirement that funds involved in the fraud, theft, or corruption be connected to federal
funds.

• “Money is fungible, bribed officials are untrustworthy stewards of federal funds,
and corrupt contractors do not deliver dollar-for-dollar value. Liquidity is not a
financial term for nothing; money can be drained off here because a federal grant
is pouring in there. And officials are not any the less threatening to the objects
behind federal spending just because they may accept general retainers.” Sabri v.
United States, 541 U.S. 600 (2004).

18 U.S.C. § 666
• Courts have held that, in light of subsection (c), the federal funding
requirement means that the government entity must receive $10,000
in federal funds annually after excepting bona fide salary paid to the
entity by the federal government. United States v. Chafin, 808 F.3d
1263, 1273 (11th Cir. 2015).
• Similarly, the $5,000 transaction value requirement also does not
include bona fide salary payments. United States v. Mills, 140 F.3d 630
(6th Cir. 1998).

18 U.S.C. § 666

• U.S. Attorney’s Manual:

• Federal prosecutors should be prepared to demonstrate that a violation of 18
U.S.C. § 666 affects a substantial and identifiable Federal interest before
bringing charges.
• Consultation with the Fraud Section or Public Integrity Section, Criminal
Division, is suggested in cases in which prosecutors doubt the degree of
Federal interest.
• Consistent with the legislative history, prosecution under 18 U.S.C. § 666
should be limited to cases in which the Federal assistance is given pursuant to
a specific statutory scheme that authorizes assistance to promote or achieve
policy objectives. The statute was not intended to reach every Federal
contract or every Federal disbursement.

18 U.S.C. § 666
• Issue to watch: Circuit split on whether § 666 prohibits bribes and
gratuities, or just bribes.
• A bribe is intended to influence a future official action. A gratuity is intended to
reward an action already taken.
• A gratuity, unlike a bribe, does not require proof of a specific quid pro quo to
influence an official act. United States v. Sun-Diamond Growers of Cal., 526 U.S. 398
(1999). However, Government must still ”prove a link between a thing of value
conferred upon a public official and a specific "official act" for or because of which it
was given.” Id.
• Compare United States v. Fernandez, 722 F.3d 1 (1st Cir. 2013) (§666 does not
criminalize gratuities) with United States v. Hawkins, 777 F.3d 880 (7th Cir. 2015) (§
666 criminalizes bribes and gratuities).
• § 201 explicitly criminalizes bribes and gratuities.

Recent § 666 Prosecutions in Louisiana
• United States v. Stacy Jackson- Involved scheme by executive director of a
New Orleans non-profit to receive kickbacks from contractors selected to
work on rehabbing houses. Program was funded by federal grants.
Sentenced to 5 years’ imprisonment.
• United States v. Quincy Richard- Involved a demand for a bribe by a St.
Landry Parish School Board member in order to support a candidate for
School Superintendent. After demand for bribe was made to the
candidate, he contacted FBI and wired up. Defendant remained on School
Board after the indictment and voted against the candidate.
• United States v. John Sens- Involved a conspiracy to rig bids at the Orleans
Parish Sheriff’s Office. Sens was purchasing agent for OPSO and received
various things of value to steer work to two contractors.

18 U.S.C. §§ 1341 and 1343- Mail and Wire
Fraud
• Whoever, having devised or intending to devise any scheme or artifice
to defraud, or for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises . . . places in any
post office [or transmits or causes to be transmitted by means of
wire, radio, or television communication in interstate or foreign
commerce] anything for the purpose of of executing such scheme or
artifice, or attempting so to do . . .

18 U.S.C. §§ 1341 and 1343
• Honest Services Fraud- 18 U.S.C. § 846
• For purposes of this chapter, the term “scheme or artifice to defraud” includes a
scheme or artifice to deprive another of the intangible right to honest services.
• Enacted after the Supreme Court limited the definitions of fraud to tangible fraud
schemes in McNally v. United States, 483 U.S. 350 (1987)

• The Supreme Court has continued to show discomfort with overly
expansive interpretations. In Skilling v. United States, 561 U.S. 358 (2010),
the Supreme Court interpreted Section 1346 to apply only to bribery and
kickback schemes, and not to schemes to defraud individuals of other
honest services (for example undisclosed conflicts of interest).

18 U.S.C. §§ 1341 and 1343
• A New Frontier for Public Officials? Campaign Finance and Campaign Related Activities
• United States v. Walter Reed
• Former St. Tammany District Attorney, who had been in office for some 30 years, charged
and convicted of defrauding his own campaign fund and its contributors (as well as other
charges)
• Prosecution case was that he had used campaign funds to pay for various non-campaign
related expenses, e.g., a house warming party, flowers, and dinners
• Also alleged that Reed used his campaign fund to pay his son and co-defendant excessive
amounts for services that were ostensibly campaign related.
• Conviction upheld on appeal; received 48 month sentence

• U.S. Attorney’s Manual requires “consultation” with the Public Integrity Section in all
criminal matters involving federal or state campaign finance laws

18 U.S.C. §§ 241 and 242- Civil Rights
• § 241- Penalizes anyone who conspires to injure oppress, threaten, or intimidate
any person . . . In the free exercise or enjoyment of any right or privilege secured
to him by the Constitution or laws of the United States . . .
• § 242- Penalizes the direct deprivation of another’s federal rights and privileges
• Both sections require Specific Intent (defendant must act “willfully, that is, that
the defendant committed such act or acts with a bad purpose or evil motive to
disobey or disregard the law, specifically intending to deprive the person of that
right”). See Fifth Circuit Pattern Jury Instruction 2.12; Screws v. United States, 325
U.S. 91 (1945).
• USAM requires consultation with Civil Rights Division at DOJ

18 U.S.C. §§ 241 and 242
• According to news reports, the DOJ and the 94 U.S. Attorney Offices
declined 96% of civil rights cases from the period 1995 to 2015. See
Pittsburg Tribune-Review, March 2, 2016.
• 13,233 complaints; 12,703 declined for prosecution

Lack of evidence
Federal prosecutors most often say they lack enough evidence
to charge law enforcement officers with civil rights violations.
The top reasons they cited are:
Percentage of
Reason
total citations
Weak or insufficicent admissible evidence
Lack of evidence of criminal intent

5,959 29.2%
5,085

25.0%

Declined per instructions from Justice Department
3,310

16.2%

No federal offense evident

9.2%

1,865

Insufficient evidence

5.0%

1,022

NOTE: PROSECUTORS CAN CITE MORE THAN ONE REASON FOR DECLINING A CASE

Source: Tribune-Review analysis of Department of Justice National Caseload Data, 1995-2015
TRIBUNE-REVIEW

18 U.S.C. §§ 241 and 242
• United States v. Andre Dominick et al., EDLA # 15-289
• Four St. Bernard Parish Sheriff Deputies charged with § 241
violation based on death of 19 year old female inmate
• Inmate suffered from a rare autoimmune condition that required
daily medications
• She was in jail 10 days, but was allegedly provided no medical care
during that time
• Indictment alleges the 4 defendant-deputies ignored her repeated
requests for help and signs of her worsening condition
• Mistrial declared after one defendant attempted suicide mid-trial

Other Considerations When Representing a
Public Official
• Possible State charges, e.g., Malfeasance LA R.S. 14:134
• Forfeiture of Pensions/Retirement
• Legislative Audits
• Civil Suits
• PUBLIC OPINION

